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Legal Aspects of Foreign Investment in

Korea
By Doo HWAN KiM*

I.

INTRODUCTON

Korea is becoming an increasingly attractive marketplace for foreign entrepreneurs. It boasts a dynamic economy that experienced some
of the fastest growth of any economy over the past quarter-century.1
Although poor in natural resources, Korea has a highly educated and
skilled labor force.2 Furthermore, the country is located at the hub of
the vibrant Pacific Rim between China and Japan. Perhaps most significantly, the Korean government has in recent years made great strides in
liberalizing the country's commodities and financial markets and investment policies. Such efforts have not only increased the domestic demand
for goods and services but have made it easier for foreigners to do business there, making Korea a more attractive place overall for foreign
investors. 3
This Article is intended to introduce foreign investors and attorneys
to laws governing foreign investment in Korea. It begins by examining
recent governmental efforts to reduce import barriers and to liberalize
the country's capital market. After examining the role of foreign investment in Korea's economic development, this Article analyzes the two
main bodies of law regulating foreign investment in Korea: the Foreign
Capital Inducement Act and the Korean Commercial Code.
* Professor of Law, Soongsil University, Seoul, Korea. LLD., Kyong Hee University;
LL.M., Seoul National University; J.D., Seoul National University.
1. From 1980-1985 Korea's GNP grew an average rate of 7.9%. World Bank, World
Development Report 1987 at 205 (1990). The rate of growth accelerated to 11.5% in 1988,
slumped to 6.1% in 1989, but ended the decade with a respectable 8.7% in 1990. Asian Development Bank, Asian Development Outlook 1991 at 68.
2. Chan Jin Kim, Legal Aspects of Private Foreign Investment in Korea, in BUSINESS
LAws IN KOREA: INVESTMENT, TAXATION AND INDUSTRIAL PROPERTY 141, 149 (Chan An
Kim ed., 1982).
3. Stephen F. Hayward, Foreign Investment and Licensing in Korea, 23 U. BRIT.
COLuM. L. REv. 405 (1989).
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II. LIBERALIZATION OF KOREA'S COMMODITY AND
CAPITAL MARKETS
The Korean economy is heavily dependent on foreign trade. One
expert estimates that sixty percent of economic growth in Korea is due to
growth in exports.4 The United States is Korea's largest export market,
absorbing approximately one-third of Korea's exports. 5 In turn, onethird of Korea's imports come from the United States.6 The magnitude
of U.S.-Korea trading is so large that Korea has become the seventh largest trading partner of the United States, surpassing France and Italy."
In the 1980s Korea came under heavy pressure from the United
States, Canada, and other trading partners to open its market for goods
and services. Partly as a result of this pressure, the Korean government
has implemented a variety of market opening measures in the past several years.
One important market-opening step has been to replace either outright bans or quotas on imports with tariffs.' The percentage of imported
items subject to tariffs, referred to in Korea as the import-liberalization
ratio, rose to 96.4 percent in 1990.9 Another measure has been to lower
the tariffs themselves. Between 1983 and 1990, the average tariff rate on
all imports fell from 23.7 percent to 11.4 percent, while the average tariff
on manufactured goods dropped from 22.6 percent to 9.4 percent during
the same period.10 By 1993, the average tariff rate will be lowered further to 7.9 percent which is close to the average tariff rate of the Organization for Economic Cooperation Development (OECD) countries."'
In recent years, the Korean government has cautiously allowed foreign competitors greater access to Korea's growing market for services.
As a result, the market for life insurance now is completely open to foreigners. Further liberalization of service markets is expected to occur in
4. Tae Hee Lee, Current Developments in International Trade and Investment Strategies
in the Republic of Korea, Address at the Beijing Conference on the Law of the World 9 (Aug.
20-26, 1989). (transcript on file with HASTINGS INT'L & COMP. L. REV.).

5. Myoung-Soo Shin, Keynote Address at the Korea-U.S. Economic Relations and their
Future Economic Partnership, Seminar during the Korea-U.S. Trade Conference 1 (Apr. 17,
1990) (transcript on file with HASTINGS INT'L & COMP. L. REv.).
6. Id.
7. Id.
8. Economists prefer tariffs to quotas as an instrument of trade policy because tariffs
have less distorting effects on an economy.
9. Chuk Kyo Kim, Prospects/Problem for the Korean Economy and Implications for
Korea-U.S. Trade Conference, Remarks at the Korea-U.S. Economic Relations Conference 78 (Apr. 17, 1990) (transcript on file with HASTINGS INT'L & CoMp. L. REv.)
10. Id. at 9.
11.

Id.
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tandem with agreements coming out of the current GATT Uruguay
Round negotiations on services."
The Korean government has also loosened controls on foreign exchange transactions and capital markets. For example, the government
loosened restrictions on payments for trade in 1988 and for overseas investment in 1987. Furthermore, in 1992 the government will allow foreigners to participate directly in the domestic securities market and
13
Koreans to invest in foreign securities.
I.

FOREIGN INVESTMENT IN KOREA

There are two types of foreign investment: direct foreign investment
and portfolio foreign investment. Direct foreign investment is defined as
capital invested in an enterprise or a real asset by a non-resident which
gives the investor actual or potential influence over the key policies of the
enterprise or even the use of the asset. 4 This type of investment includes
the establishment of new enterprises, the acquisition of existing ones and
the purchase of land and buildings."5 Portfolio foreign investment involves the purchase of debt or equity in an enterprise by a non-resident,
but does not involve any transfer of control over the use of assets.16
A.

Direct Foreign Investment

Foreign investment has played an important role in Korea's economic development. After the Korean War ended in 1953, Korea lacked
the capital it needed to recover and achieve ambitious development goals.
Foreign capital initially took the form of intergovernmental loans mostly
from the United States. Private loans and foreign investment eventually
replaced public loans as the primary conduits for foreign capital flowing
into Korea.
The first instance of foreign direct investment in Korea was a joint
venture with an American company in 1962.11 The Chertex Corporation
invested 1.37 million dollars in Korean Nylon Company to produce filament and nylon yam.'" American investment in Korea today ap12. Id.
13. Young Moo Shin, Liberalization of the Korean Capital Market, Presentation at the

Korea-U.S. Trade and Investment Seminar 25 (May 4, 1990) (transcript on file with HAsmIcNs
INT'L & CoMP. L. REv.).

14. Robert L. Pritchard, The Lawyer's Role in Foreign Direct Inwstment and Global
Economy, 18 INT'L Bus. LAw. 358 (1990).
15. Id.

16. Id.
17. Kim, supra note 2, at 149.
18. Id. at 148.
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proaches 2 billion dollars, representing 27.5 percent of the total foreign
investment in Korea.19

B. Portfolio Investment
Several indirect investment vehicles currently are available to foreigners wishing to participate in Korea's capital market. Foreign investors may purchase units of a fund managed by a domestic investment
company which invests in securities traded on the Korea Stock Exchange.20 The non-resident investor is limited to indirect participation
through Korean open-end investment trusts, international closed-end investment funds, or convertible bond issues by Korean corporations. 21
There are now seven open-end investment trusts, including two venture capital funds, but these are not well-known outside Korea. 22 In contrast, the two international closed-end investment funds currently
available have performed2 very
well and have attracted significant interest
3
investors.
foreign
among
Convertible bonds are either directly convertible or bear warrants
which may be exercised to acquire shares of the issuer. Ten convertible
bonds and bonds with warrants have been issued to date.24 The bonds
are in bearer form, denominated in U.S. dollars, and are listed on the
Luxembourg Stock Exchange. They are usually convertible or exercisable from the month after the issue of the bonds, usually at a premium
above the prevailing market price, for either common or non-voting preferred shares of the issuer. The Korean government is considering additional bonds.25
Before examining the Korean laws governing foreign investment,
two features of the Korean legal system should be noted. First, while
Korea's legal system essentially is based on the civil law system, its commercial code has been influenced by English common law. Second, administrative guidelines and policies play as great a role as laws and
19. Dr. Chulsu Kim, Korea-U.S. Relations: Trade and Investment in the 1990's, KoreaU.S. Trade and Investment Seminar 83 (May 7, 1990) (transcript on file with HASTINGS INT'L
& COMP. L. REV.).
20. Shin, supra note 13, at 25.
21. Hayward, supra note 3, at 422.
22. Id.
23. The Korea Fund, listed on the New York Stock Exchange has issued $150 million in
shares to date, while the Korea-Euro Fund, listed on the London Stock Exchange, has issued
$I 19 million to date. Kye Sung Chung, Foreign Investment in Korean Equities: A Summary of
Current Developments, Presentation at the Korea-U.S. Trade and Investment Seminar (May
4, 1990)(transcript on file with HAsTiNGS INT'L & CoMP. L. REV.).
24. Id.
25. Id.
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regulations do in determining how a proposal for foreign investment will
be treated because Korea's legal system is relatively new to the country.
Thus, governmental ministries have a great deal of discretion in deciding
the terms under which a project will be approved.2 6
C. Foreign Capital Inducement Act (FCIA) 7
The FCIA is the principal law governing direct foreign investment
in Korea. It was enacted in 1966 and has been amended several times
since then.2" The purpose of the FCIA is to encourage the flow of foreign capital into Korea that will contribute to Korea's long-term economic development and help improve Korea's balance of payments
situation.2 9 Accordingly, the FCIA provides important tax benefits and
other incentives to attract foreign capital as well as administrative procedures for foreign investors to follow."0 The FCIA applies to three forms
of foreign capital: direct investment, loans, and technology transfer.3"
D.

Incentives

Incentives to foreign investment under the FCIA include substantial
legal protection of foreign-owned property, 32 exemption from and reduction of tax and customs duties, 3 and the right to remit both dividends
and profits.34
The FCIA goes a long way towards reducing the risk and uncertainty inherent in investing in a foreign country. The FCIA expressly
provides that the property rights of foreign investors and foreign-invested
enterprises shall be guaranteed in accordance with the law. 35 More specifically, foreign-invested enterprises and foreign investors are, with few
exceptions, entitled to receive the same treatment as Korean nationals. 36
All property of foreign-invested enterprises is guaranteed by acts and decrees. 37 Foreign investors are entitled to the same legal protection and
26. Hayward, supra note 3, at 405.06.
27. Foreign Capital Inducement Act of 1966, Law No. 1802 (amended 1983) (Korea)
[hereinafter FCIA].
28. The Act has been amended twice since 1966 by Law No. 2598 in 1973 and Law No.
3691 in 1983.
29. Kim, supra note 2, at 141.
30. FCIA art. 5-6.
31. Id. art. 14.
32. Id. art. 6

33. Id. art. 5.
34. Id. art. 4.
35. Id. art. 6.

36. Id. art. 5.
37. Id art. 6; Kim, supra note 2, at 179-80.
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access to judicial remedies as Korean citizens.3"
The FCIA takes a relatively liberal attitude toward remittance of
dividends and capital subscription.39 The government guarantees the remittance of profit dividends justly accrued from the stocks or shares
owned by foreign investors. 4 A foreign investor who intends to make
remittance of dividends is required to apply for permission for such remittance to the Ministry of Finance.4 1 The Ministry of Finance is then
obliged to give permission unless the application is in violation of any
condition of law.42
Once a proposal for foreign direct investment is authorized by the
Ministry of Finance, the repatriation of equity investment is not subject
to government intervention. 4 Foreign investors may sell their stocks or
shares.' When the buyer of the stock is a foreigner, the new investor is
not required to obtain authorization because the FCIA presumes that the
authorization has been granted. However, the seller and buyer are required to report the sale to the Ministry of Finance.4 5
E. Protection by International Agreement
Korea has signed an agreement on guarantees of private investment
with the United States and other countries.46 According to the KoreaU.S. agreement, the United States will issue investment guarantees for
any project undertaken by an American citizen or corporation in Korea
if it is approved by the Korean government.4 7 This agreement puts into
effect the investment insurance program of the United States run by the
Overseas Private Investment Corporation (OPIC)." When American investors suffer losses, they can recover from the insurance program if
38. FCIA art. 5-6; Kim, supra note 2, at 179-80.
39. Kim, supra note 2, at 179-80.
40. FCIA art. 4.
41. Enforcement Decree of the Foreign Capital Inducement Act, Decree No. 2756, art, 4
(amended by Presidential Decree No. 12861 (1990)) [hereinafter Enforcement Decree].
42. FCIA art. 4.
43. Id
44. Enforcement Decree art. 12.
45. Id.
46. This agreement was effected by exchange of notes between the U.S. ambassador in
Korea and the Minister of Foreign Affairs of Korea. Guaranty of Private Investments, Feb.
19, 1960, U.S.-Korea, 11 U.S.T. 202.
47. 11 U.S.T. at 202.
48. Mutual Security Act of 1954, 68 Stat. 847 (codified at 22 U.SC. § 1933(b)(4) (1988)),
The investment insurance program insures American investors abroad against losses resulting
from war, inconvertibility of currency, and expropriation. See generally MARINA VON NEUMANN WHITMAN, THE UNITED STATES INVESTMENT GUARANTY PROGRAM AND PRIVATE
FOREIGN INVESTMENT (1959).
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there was a prior agreement with OPIC. American direct investors can
enhance the protection of their investments by purchasing private insurance policies.49

Korea is a party to the Convention on the Settlement of Investment
Disputes.' ° Under the Convention, foreign investors from other member
states may bring disputes with the Korean government over their investments to the International Centre for Settlement of Investment Disputes
(ICSID).51 The Korean government has been willing to ensure the security and safety of foreign investment in order to attract more capital
from abroad.
F. Tax Incentives
Foreign-invested companies authorized under FCIA are exempt
from income tax, corporate tax, and acquisition tax for five years after
they are registered as foreign-invested enterprises.52 A foreign investor,
as an equity participant in the foreign-invested enterprise, would not be
subject to any Korean taxes except taxes on dividends to be paid to foreign investors by the foreign-invested enterprise. 3 As noted above, this
tax is not imposed until five years after the company commences its business operations as a foreign-invested enterprise.
Foreign personnel who are working for a foreign-invested enterprise
authorized under FCIA or rendering services under a technology inducement contract approved under FCIA are exempt from personal income
tax on their salary income for five years.54 Foreign personnel working in
foreign-invested enterprises are exempt from tax from the date that the
enterprise is registered with the Ministry of Finance. 55 Foreign personnel under a technology inducement contract are exempt from the date of
government approval of the technology inducement agreement. Capital
goods of an enterprise in which a foreign investor has been induced to
invest shall be exempt or reduced, in accordance with the Act or Presidential Decree, Custom Duties, Special Consumption Tax and Value Ad49. Kim, supra note 2, at 183-84.
50. Convention on the Settlement of Investment Disputes, opened for signature Aug. 27,
1965, 17 U.S.T. 1270, 4 I.L.M. 532. This convention was submitted to the International Bank
of Reconstruction and Development and entered into force in 1966.
51. Id art. 1.
52. FCIA art. 14.
53. Id art. 14, 1 2(1).
54. Id

art. 24. See also MINISMY OF FINANCE REPUBLIC OF KOREA, INVESTMENT

GUIDE TO KOREA 37 (1990).
55. The Revised Enforcement Decree of the Foreign Capital Inducement Act art. 15,

Presidential Decree No. 12861 (1991) (Korea) [hereinafter Revised Enforcement Decree].
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ded Tax on capital goods.5 6
G.

Types of Foreign Capital Inducements
1. Loan Contract

Under FCIA, a loan contract is a contract entered into by a Korean
national for the purpose of borrowing foreign means of payment from a
foreign national, or for the purpose of importing capital goods or raw
materials under the export credit system.57 The loan contract has been
the major tool by which foreign capital has been brought into Korea during the last thirty years.
Authorization by the Ministry of Finance is required for a loan contract between a Korean borrower and a foreign lender, as well as for any
subsequent contracts which renew or modify the original agreement.5 8
Once the authorization for the contract is obtained, no further permission is required for the importation of foreign exchange, capital goods, or
raw materials under the contract. Remittance abroad of the principal
and interest under a loan contract is guaranteed under the terms of the
authorization.5 9
2.

Technology Inducement Contract

Under FCIA, a citizen or a juristic person who executes a technology inducement contract with a foreign national must report it to the
Ministry of Finance.6 A technology inducement contract which is accepted becomes effective within six months from the date of acceptance. 61 No income tax or corporate tax is imposed for five years from the
date that this contract is accepted.6 2
3.

Public Loan Agreement

A Korean government agency or juristic person intending to induce
foreign capital through a public loan agreement under the FCIA must
obtain approval from the Ministry of Finance and the National Assembly. 63 The taxes and public charges which are imposed upon the lenders
56.
57.
58.
59.
60.
61.
62.
63.

FCIA art. 14.
Id art. 25.
Id. art. 26.
Id. art. 29.
Id. art. 23, f 1.
Id. art. 23, q 4.
Id. art. 24, t 1.
Id. art. 25.
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are exempt or reduced, depending on the public loan agreement."
4. Payment Guarantee
A Korean banking institution may issue payment guarantees for obligations arising under a loan contract or a public loan agreement. The
Korean government may guarantee obligations arising under a public
loan agreement for those projects for which it may be difficult for banking institutions to issue payment guarantees. To guarantee these obligations, the government must obtain a resolution of the National Assembly
65
in advance.
5. Revision of the Decrees and Guidelines of Foreign Investment
as of 1990
In December 1989, the Ministry of Finance announced the revised
Enforcement Decree of the Foreign Capital Inducement Act, which became effective in 1990.66 Before 1990, automatic approval was granted
for any foreign investment in a domestic manufacturing industry where
the invested amount was less than 3 million dollars and less than 50 percent of the total equity share, and where the investors waived all rights to
tax reductions and exemptions.
Under the new regulation, however, the Ministry of Finance grants
automatic approval for amounts up to 100 million dollars.67 As the
number of foreign investment projects with more than 100 million dollars invested is very low, the revision means in practice that limits on the
amount that foreigners may invest have been substantially lifted. At the
same time, the tax reductions and exemptions originally offered to attract
foreign investment to Korea will be granted only when found necessary
by the Foreign Capital Inducement Deliberation Committee.
The new regulation also requires that when a foreign investor wants
to go public or sell existing stocks to the public, the foreign-invested firm
and its underwriting domestic securities firm must file a joint report with
the Ministry of Finance so that the Ministry will be aware of changes in
the ownership of the foreign-invested enterprise. 68
Starting in 1990, the Ministry of Finance has revised its foreign in64. Ia art. 28, 1.
65. IncreasedAreasforForeigner!s100% Exclusive Investment, Central International Law
Firm Newsletter, January 1990. Reprinted in Int'l. Bar Assoc., Legal Brief-Korea, 18 I[,r'L
Bus. LAW. 153 (1990).
66. Revised Enforcement Decree, supra note 55.
67. Revised Enforcement Decree art. 4.
68. Legal Brief- Korea, supra note 65, at 153.
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vestment approval guidelines to enlarge the number of industries in
which foreigners can invest exclusively. 69 The revisions permit exclusive
foreign-invested projects in such industries as optical fibers, optical fibercoated wire and cable manufacture, and electric switchboard manufacture.70 Before the revisions, foreign investors could not invest in such
projects without Korean partners.7 1
The 1990 revisions also allow exclusive foreign investment in the
pharmaceutical industry by removing a restriction which limited participation in any project to under fifty percent and required that the invested
company manufacture raw pharmaceuticals which were necessary under
the then existing local market conditions.72 In addition, foreigners may
now own ninety-nine percent of any given enterprise in the advertising
industry."
IV.

74
FOREIGN EXCHANGE CONTROL ACT

The Foreign Exchange Control Act has several purposes: to control
foreign exchange and other transactions with foreign countries with a
view to attaining equilibrium in international balance of payments, to
stabilize the value of domestic currency, and to use foreign exchange
funds effectively. 75 The scope of the Act is wide, encompassing all domestic juristic persons including branches, agencies, representative offices, and other offices in Korea of foreign juristic persons.76
The Ministry of Finance is in charge of foreign exchange control
subject to the approval of the cabinet. 77 The Bank of Korea, as the government's agent, partially executes this function. The Korea Exchange
Bank, foreign exchange banks, and branch offices of banks in Korea such
as Chase Manhattan Bank, Citibank, and Bank of America are also authorized to deal in foreign exchange.78
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.

Id
Id
Id
Id
Art. 1.
Foreign Exchange Control Act, Law no. 933 (1961) [hereinafter FECA].
FECA, art. 1.
FECA, art. 3.
FECA, articles 5-7.2.
Kim, supra note 2, at 203.
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FREE EXPORT ZONE ESTABLISHMENT ACT"9
The Free Export Zone Establishing Act was promulgated by the
Korean government in 1970 and amended in 1980. Qualification for
doing business in the free export zones (zone) is based upon the applicant's ability to show that all the products will be exported and that they
will contribute to technological improvement and increased employment." There are presently free export zones at Masan and Iri in Korea.
Goods produced in the zone are not allowed into the domestic market
unless they are items which could be imported under the Foreign Trade
Act 2 or when the entry is deemed necessary for national defense, industrial policy considerations, or domestic balance of supply and demand. 3
The entire zone is bonded. No restrictions are imposed on the import of
raw materials and equipment necessary for the production of export
products except the requirement of initial approval. No custom duties or
taxes are imposed on raw materials, parts, semi-finished goods, and
equipment brought in for eventual export. The commodities exported
from the zones generally are exempt from inspection."
V.

VI. THE KOREAN COMMERCIAL CODE
A. Outline
It is more necessary than ever before for Western lawyers and investors to understand the basic structure of foreign investment law in Korea. The Commercial Code (Sangpop) was promulgated in 196285 and
amended in 198486 by the Korean government.
The Korean Commercial Code (Code) consists of five parts:
Part I sets out some general concepts, such as the relationship between the Code and other sources of law and the definition of a commercial entity. 7
Part II covers commercial transactions and offers specific rules to
79. Free Export Zone Establishment Act, Law No. 2180 (1970) (Korea) [hereinafter
FEZEA].
80. Law No. 3358 (1980).
81. FEZEA arts. 1, 8, 9.2.
82. FEZEA art. 12.
83. FEZEA art. 14.

84. Young Moo Kim & Joel A. Silverman, Legal Forms of Doing Business in Korea, in
BusINEss LAW IN KOREA: INVESTMENT, TAXATION, AND INDUSTRIAL PROPERTY 205, 222

(Chan Jin Kim, ed., 1982).
85. SANGPOP, Law No. 1000 (1962), reprinted in LAws OF THE REPUBLIC OF KOREA
(4th ed. 1984) (Korea).
86. SANGPOP, Law No. 3724 (1984).
87. Id arts. 1-45
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supplement the original Civil Code rules on contracts.88
Part III covers the area of company law.89
Part IV covers the area of insurance law. 90
Part V covers the area of maritime law. 91
The Code is supplemented by laws dealing with specific areas of
commercial law. Special statues also supplement the rules provided in
the Code, for example the Security Exchange Act. 92 If foreign investors
incorporate a joint venture company with local businesspeople in Korea,
the investors may establish it in accordance with the provisions of the
93
Code.

The Code is the main body of law governing the incorporation, organization, management, dissolution, and liquidation of a business association or company in Korea. Although the Code has been
fundamentally influenced by the commercial codes of civil law systems, it
partially adopted some advanced principles of Anglo-American company
law (e.g. the Model Business Corporation Act, Delaware and New York
corporation law, The Company Act of the United Kingdom). 94
According to the Commercial Code, companies are classified into
four types:
95
1. unlimited partnerships (Hapmyung Hoesa)
2. limited partnerships (Hapcha Hoesa) 96
3. joint stock corporations (Chusik Hoesa) 97

4. limited liability corporations (Yuhan Hoesa)98
If foreigners do business in Korea, they may establish one of these
four types of entities. A corporation can be best described as an entity
whose existence is distinct from its owners (shareholders) and managers.9 9 A corporation has the power to hold property, contract, sue, and
be sued as a distinct entity. 1" It thus has the fundamental ability to
88.
89.
90.
91.
92.
(1982)).

Id. arts. 46-168.
Id. arts. 288-542.
Id. arts. 638-739
Id. arts. 740-874.
Securities and Exchange Act, Law No. 972 (1962) (amended by Law No. 3541

93.

SANGPOP art. 617.
94. RODNEY CLARK, THE JAPANESE COMPANY 98-99 (1979); Malcolm Smith, Commercial Law, in JAPAN BUSINESS LAW GUIDE 8454, 8251 (CCH International eds., 1988).
95. SANGPOP arts. 178-267.
96. Id. arts. 268-287.
97. Id. arts. 288-542.
98. Id. arts. 543-613.
99. JAMES D. Cox, CORPORATIONS 4 (1988).
100. Id.; see also SANGPOP art. 171.
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conduct business effectively. The four kinds of entities that may be established in Korea are all juristic persons; an entity without legal personality
is not recognized as a separate business unit by the Code.'"' The Japanese Commercial Code, -or Shh in Japanese, also recognizes the abovementioned four types of companies." °2
The first two forms of entities under the Code are extremely similar
to a U.S. partnership. In an unlimited partnership (Hapmyung Hoesa),
the members are directly, jointly, limitlessly, and severally liable for the
performance of company obligations.10 3 There must be two or more
of a member's share requires the consent
members,"°4 and the liquidation
05
members.'
other
all
of
The limited partnership (Hapcha Hoesa) is composed of two kinds
of members, the unlimited liability members who are liable for the obligations of the partnership and the limited liability members 1" 6 who are
liable only to the extent of their contribution to capital.' 0 7 The liquidation of any member's share, as with unlimited partnerships, may not be
effected without the consent of all unlimited liability members.'10
The other two entities, the joint stock corporation (Chusik Hoesa)
and the limited liability corporation (Yuhan Hoesa), more closely resemble U.S. corporations. The joint stock corporation is composed of shareholders (Chuju) who are only liable for their proportionate contributions
to the corporation" 9 and are not directly liable to corporate creditors for
any corporate debts. The legal characteristics of a joint stock corporation, along with its free transferability of shares, are the requirement for
publication of the financial statements and various other safeguards
The limited liability cordesigned for the protection of shareholders.'
poration (Yuhan Hoesa) is composed of more than two shareholders."'
Each shareholder's liability is limited to the amount of his or her contri101. SANGPOP, art. 171.
102. Shh [Jap. Com. C.] Book II, 52-500; Japanese Limited Liability Company Act art.
1-89. Takayasu Okushima Hideaki Otsuku, Commercial Law, 7 WASEDA BULLET. 47-49

(1988).
103.
104.
105.
106.
107.
108.
109.

SANGPOP arts. 210, 212.

Id
Id
Id
Id
Id
Id

art.
art.
art.
art.
art.
art.

178.
197.
268.
279.
269, 276.
331.

110. Hyun Yoo, To Form a Stock Corporation in Korea, in BUSINESS LAw IN KOREA:
INvE TmENT, TAXATION, AND INDUSTRIAL PROPERTY 303, 304 (Chan Jin Kim ed., 1982).
111. SANGPOP art. 543(1).
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bution to the corporation.' 12 The total number of shareholders of the
corporation must be between two and fifty.' 13 The total amount of capital of the corporation must be more than ten million Won (13,087 dollars) 4 and the amount of one unit of contribution must be five thousand
Won (6.54 dollars). " 5
The Yuhan Hoesa is the most important commercial vehicle for
small enterprises in Korea. It is very similar to the Japanese Yugen
Gaisha, the German Gesellschaft and the American close corporation.
The limited liability corporation guarantees the shareholders a role in
management and has minimal reporting requirements. This corporation
has a simpler and more flexible structure and procedures than the joint
stock corporation. Although it was created based on German and Japanese models in order to encourage small scale enterprises, nothing in the
legislation limits the form to small operations. For example, in Germany, England, and Australia very large enterprises have used the
16
equivalent form.1
B.

Joint Stock Corporation

The most useful form for the foreign investor, and the most prevalent corporate structure, is the Chusik-Hoesa (share style or joint stock
corporation). This form is regarded as the more prestigious corporate
form and is employed by almost all large enterprises. About ninety percent of the existing 30,000 companies are joint stock corporations. The
remaining ten percent are unlimited partnerships, limited partnerships,
and limited liability corporations. Unsurprisingly, the vast majority of
7
foreign corporations have adopted it."
One reason for its popularity is that the stock corporation corresponds closely to the American corporation. The most significant similarities are the representation of an individual's interest by shares of
stock and the limitation on liability for corporate debts to the amount of
a shareholder's investment." 8 The stock corporation in Korea is also
organized by mere compliance with the procedures prescribed by the
Code without any specific authorization by the government.
112.
113.
114.
115.
116.
117.

Id. art. 553.
Id art. 543.
As of February 1992. Foreign Exchange, N.Y. TIMES, Feb. 4, 1992, at C15.
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1. Formation
The Commercial Code provides for the incorporation by either
"promotive incorporation," where the promoters take the total number
of shares to be issued at the time of incorporation," 9 or "subscriptive
incorporation," where the promoters take only a part of the shares and
invite subscription to the rest of the shares. 2 ° Seven or more promoters
are required for the incorporation of a stock corporation in Korea. 12 '
Each promoter must subscribe to at least one share of stock and is re22
sponsible for the incorporation of the company.'
In practice, the first step necessary to organize a stock company is
the preparation of the articles of incorporation or memorandum of association and the execution of these articles by the seven or more promoters. The articles of incorporation have to be notarized."
The
subscribers are legally obligated to pay the full amount of the issue price
of shares. 124
The promoters then have to convene an inaugural meeting'25 for the
purpose of electing directors. An auditors report is presented at the general meeting confirming that all the shares to be issued at the time of
incorporation have been duly subscribed to and full payment has been
made.

126

In the case of the promotive incorporation, the organization and registration of the stock company is subject to the direct supervision of a
Korean court, and an inspection is required by a court-appointed inspector.12 7 In contrast, the inspection by a court on the progress of incorporation is not required for subscriptive incorporation, unless the
promoters voluntarily include this requirement in the articles of incorporation. Consequently, the subscriptive method of incorporation is the
most commonly utilized.
The last step in the incorporation of a company is registration of the
incorporation. 12 This process gives the stock company its legal entity
status. The articles of association 2 9 and bylaws,' 30 as they are known in
119. SANGPOP art. 295.
120. Id art. 301.
121. Id. art. 288.
122. Id art. 289.
123. Id. art. 292.

124. IM.art. 303.
125. Id. art. 308.

126. Id art. 313.
127. Id. art. 298-300, 313(3).
128. Id. art. 317.
129. GE oFFREY MoRSE, CHARLEsWORTH'S COMPANY LAw 103-14 (13th ed., 1987).
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the United Kingdom and United States, are ordinarily not used in Korea.
The number of shareholders may be reduced after the incorporation date.
As in German and Japanese law, Korean company law recognizes a company with a single shareholder.1 3 1
The Korean incorporation process reflects the German one in that
the Code places a heavy personal onus on the promoters for the expense
of incorporation. This burden arises once the promotors sign the articles
1 32
of incorporation.
2.

Capital

The Korean joint stock company must have at least 50 million Won
(65,435 dollars), 133 one quarter of which must be "paid up."'1 34 The capital of a stock company shall be at least five thousand Won (6.54 dollars).13 The total number of shares to be issued at the time of
incorporation shall be more than one-fourth of the total number of shares
the company is authorized to issue. 136 One-fourth of the authorized capital must be subscribed and paid for at the time of incorporation.
According to German Stock Companies Act, a stock company must
have a minimum capital of DM 100,000 (63,230 dollars).1 3 7 Shares must
be worth at least DM 50 (31.6 dollars) and are normally bearer shares.1 3 8
In the case of French Company Law, the capital of the stock company
(Soci6t6 Anonym) must be worth at least 1,500,000 (278,550 dollars)
francs divided into shares of which the normal value must be not less
139
than 100 francs (18.57 dollars).
When a joint stock company is formed in Korea, the authorized
capital of the corporation, the number of units and the total number of
shares to be issued at the time of formation must be specified in the articles of incorporation."
A par value limits the shareholder's liability.
130. Model Business Corporation Act §§ 27, 27(A) (1979) (U.S.).
131. WOLFGANG HEFERMEHL, AKTIENGESETZ GMBH-GESETZ, 9-10 (1988).
132. SANGPOP art. 289.

133. Id art. 329(1).
134. Id. art. 289(2).

135.
136.
137.
138.

Id art. 329(4).
Id. art. 289.
Aktiengesetz art. 7 (F.R.G.).
Christoph von Teichman, Germany, FederalRepublic, in LEGAL AsPECTS OF DOING

BusINEss IN WESTERN EUROPE 205-13 (Dennis Campbell ed., 1983).
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3.

Shares

A company may issue several kinds of shares (stock), provided that
such issuance is authorized by its articles of incorporation. Common,
deferred, preferred, or mixed shares can be issued. However, preferred
shares cannot amount to more than one-fourth of the total amount of the
issued and outstanding shares, whether participating or non-participat14
ing, cumulative or non-cumulative, or voting or non-voting. '
The free transferability of shares cannot be prohibited or restricted
even by the provisions of the articles of incorporation. The shares may
only be transferred by delivery of certificate. The possessor of the certifi14
rate is presumed to be the lawful holder. 1
4. The Organs of Management
There are three organs of management of the joint stock company:
the general meeting of shareholders, the board of directors, and the statutory auditor. The first two of these play a role similar to their AngloAmerican equivalents, but the statutory auditor in Korea also plays a
significant part in the management of the company, particularly since the
amendment of 1984.
a.

The GeneralMeeting of Shareholders

The convening of the general meeting of the stock holders is determined by the board of directors except where otherwise provided by the
Commercial Code.'
An ordinary general meeting is convened at least
once a year at a fixed time."4 All general resolutions of the general
meeting are passed by a majority vote of the shareholders present. In
order to have a quorum, there must be representatives of more than onehalf of the total number of the issued shares. Although each share represents one vote, the stock company cannot vote its own shares and preferred shareholders may be denied a vote. 4 5 A shareholder may exercise
his vote by proxy.'" In such a case, the proxy-holder shall file at the
general meeting a document establishing his power of representation.
Appropriate items for shareholder action at the general meetings
usually include:
141.
142.
143.
144.
145.
146.
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(i) approval of financial statements (balance sheet, statement of profit
and loss, statement of earned surplus distribution or deficit
disposal) 14 7

(ii) proposals relating to surplus reserve and distributions of profits148
(iii) election of directors and auditors;1 49 and

50
(iv) action on resolution submitted by the board of directors.1
For any important decisions which affect the company, more than
two-thirds of the shareholders represented at a general meeting is required.151 These decisions include changing the articles of incorporation,
altering or disposing of the corporation's business or an important part of
it, adopting the business of another stock corporation, or merging with
another corporation. These provisions enable shareholders who control
one-third of the shares of a stock company (or even less in practice) to
have significant powers of veto over important actions of the board of
directors.

b. Director,Board of Directors, and Representative Director
Unlike an American corporation, a primary function of the board of
directors is to be responsible for the management and administration of
the company. A stock company must have at least three directors
elected at the shareholders meeting." 2 The number of directors may be
stated in the articles of incorporation, and they need not be shareholders
or Korean nationals. In practice, the directors may be employees of the
stock company, serving as its officers. The maximum term for a director
is three years, but he or she may be re-elected.1 53 Cumulative voting is
not permitted.
A majority of the total number of directors constitutes a quorum for
the board of director's meeting.' 54 Although the Code does not permit
the fixing of a lesser quorum, it does permit the fixing of a greater vote
requirement.'
The board of directors cannot legally act without a
meeting, even by unanimous written consent. The directors vote per capita and cannot vote by proxy."6
147.
148.
149.
150.
151.
152.
153.
154.
155.
156.

Id art. 449.
Id art. 462-2.
Id art. 382.
Id art. 361.
Id art. 434.
Id. art. 383.
Id art. 384.
Id. art. 391.
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Kim & Silverman, supra note 84, at 209.
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Korean and Japanese laws differ from Anglo-American law in requiring a stock corporation to have one or more "representative directors." 1 57 These directors are chosen by the board of directors and are
empowered with the authority to sign documents on the company's behalf.5' The representative directors represent the corporation and have
the authority to manage its day-to-day business. They are under individual obligations to observe a general duty of good faith and loyalty to the
interests of the company and also to observe the Civil Code mandates.1 59
c. Auditor
The statutory auditor, who has no counterpart in Canada and the
United States, has the power to audit accounting records, financial statements, and to supervise the general affairs of the business operation of the
stock company. Under Korean and Japanese law, an auditor must be
elected at a general or extraordinary meeting of shareholders for a term
of two years."6 According to Korean law, statutory auditors must be
shareholders of the stock corporation, but need not have particular professional requirements for their positions. The auditor serves two important functions. First, the auditor has a positive duty to warn the
directors and ask them to take proper measures to avoid losses if the
auditor discovers unfairness and impropriety in the management's handling of the general affairs of the business. 1" Second, the auditor serves
the important function of presenting a statement of opinion before the
shareholders meeting.' 62 The purpose of the auditor's statement is to
provide the shareholders with the data necessary for them to decide
whether or not to approve the financial statements of the stock company
at the shareholders' meeting.
An amendment to the Korean Commercial Code of 1984 strengthened the statutory auditor's position. Under the amended Code, auditors
can attend the meetings of the board of directors and give their views.
They can also call on directors and employees for reports and information about the business affairs of the stock company and carry out direct
investigations, investigate the affairs of subsidiaries, and ask a director to
cease any act which is ultra vires or illegal. The auditors must examine
all documents which the directors intend to place before the general
157.
158.
159.
160.
161.
162.
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Id. art. 389.
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meeting and give their opinion to the meeting. 163
Auditors bear particular
accounting.
corporation's
the
for
responsibility
The Law Concerning the External Auditing of Stock Corporations
requires a stock company with assets totaling three billion Korean Won
(3,926,100 dollars) or more to have an audit of its financial statements by
independent accountants. Additionally, "[t]he independent accountant
must be a certified public accountant or an accounting firm licensed
under the Certified Public Accounting Law in Korea." 1
5. Raising New Capital
The joint stock company raises new capital after incorporation by
issuing new shares or debentures. The authorized share capital may be
raised by a special resolution. Any new shares may be issued subject to
the preemptive rights of existing shareholders. Although the right of
preemption is not automatically required by law, it may be included in
the articles of incorporation or granted by the board of directors.1 65
Under the influence of the Korean Commercial Code, the board of directors customarily offers new shares of capital stock to existing shareholders on a pro rata basis. The new shares must be offered to registered
shareholders at the current market value.
Public offerings of stock at market value or with premiums have
increased in recent years. The expenses necessary for issuance of new
shares are entered on the assets side of the balance sheet. The public
offerings of the new shares are determined by the directors, unless otherwise provided by the Commercial Code.
The stated capital of a stock corporation may be increased as often
as business needs indicate simply by amending the articles of incorporation. Reduction of stated capital, however, requires more elaborate actions in order to protect the equities and interests of the shareholders and
creditors. Paid-in capital may be increased up to the amount of the authorized capital by a resolution of the board of directors, unless the articles of incorporation require the increase of paid-in capital be approved
at a general meeting of shareholders.
6. Debenture
In order to raise funds, the corporation may invite subscriptions for
163. Id. art. 413(2).
164. Song, supra note 118, at 849.
165. Smith, supra note 94 at 9003.
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debentures by a resolution of the board of directors.1 6 6 The total amount
of the debentures by a stock corporation shall not exceed two times the
stated capital and reserve fund. 167 A corporation may shall not invite
subscriptions for new debentures until full payment has been made on
the previously subscribed debentures. The amount of each debenture
must not be less than ten thousand Korean Won (130.87 dollars).
The Commercial Code permits companies to issue convertible debentures, allowing for investment flexibility. Unless the articles of incorporation require that the decision to issue convertible debentures belongs
to the general meeting of shareholders, the board of directors has the
authority to issue them.'6 8 When a stock corporation has issued convertible debentures, it must register them at the seat of its principal office
within two weeks and at the seats of its branches within three weeks from
the date of their payment.' 6 9 A person who demands conversion must
present two copies of a written application together with debenture certificates. 170 The written application must state the contents of the debentures to be converted, the date of application, and be signed and
7
sealed.1 '
According to the 1984 amendments of the Commercial Code, the
stock corporation may issue debentures with preemptive rights. The
board of directors approves the issuance of debentures with preemptive
rights, unless the articles of incorporation provide that they must be approved by a general meeting of the shareholders. 172 If the shareholders
have the right to take debentures with the preemptive rights, the Corporation must notify the shareholders of the amounts of the debentures
which they may take, the issue price, the contents of the preemptive
rights, the period in which they may exercise their preemptive rights, and
a notice that they only have the right to subscribe for the debenture on or
before the specified date.' 73 Persons who desire to exercise their preemptive rights must submit to the company two written application forms
and pay the total amount for the new shares.
166.
167.
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169.
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C. Accounting
1. Accounting Records
The Commercial Law requires any person who engages in a business
with a large amount of capital to keep accounting books and records. 74
These books include general ledgers, subsidiary ledgers, journals, receipts, and cash books. The accounting books must be kept in accordance with fair and proper accounting practices, except as otherwise
provided by the Commercial Code. 'A trader must, at the time of commencement of his business and then at a fixed time, at least once a year,
prepare a balance sheet based on the account books which have the signatures and seals of those who prepared it. A company must prepare
such a balance sheet in the same manner at the time of formation and at
the end of each term for the settlement of accounts.
The Commercial Code sets out standards by which the account
must be evaluated. Under the 1984 amendments of the Commercial
Code, assets to be entered in account books must be evaluated as follows:
(a) The current assets must be evaluated on the basis of either the
acquisition price, manufacturing cost, or current price. If the current
price is remarkably lower than the acquisition price or manufacturing
17 6
cost, the evaluation must be made according to the current price.
(b) The fixed assets must be evaluated on the basis of manufacturing
cost, less a reasonable depreciation. When any unexpected diminution
has occurred, a reasonable reduction must be made.1 77 The directors
must present certain financial documents for the approval of the whole
board of directors and regular general meeting of the shareholders.
These include:
(i) the balance sheet;
(ii) the statement of profit and loss; and
(ii) the statement of earned surplus distribution or deficit

disposal. 178
The directors must also prepare at each settlement term a business report
for approval by the corporate board of directors. 179 The business report
must include important matters concerning the business under the condi174. Id. art. 447.
175. Idc arts. 516-3, art. 29; see
EINFOHRUNG 7-14 (1987).
176. SANGPOP art. 452.

177. Id.
178. Id. art. 447.
179. Id. art. 447-2(1).

WOLFGANG HERFERMEHL,

HANDELSGESETZBUCH,

1992]

Investment in Korea

tions determined by the Korean Presidential Decree.IW°
2. Accounting Period
The accounting, which may be described in the articles of incorporation, must not exceed twelve months. Many stock corporations in Korea
have an accounting period of one year ending on December 31.
3.

The Corporation's Own Shares (Treasury Stock)

Under the Korean Commercial Law, a stock corporation must not
acquire its own shares on its own accounts, except in the following cases:
(a) the shares are to be amortized; or
(b) the company is to merge or the entire business of another company is acquired by transfer;
(c) it is exercising certain company rights; or
(d) it is required for dealing with the add-lot.18 1
If the stock company possesses its own shares, the company must take,
without delay, a procedure necessary for the forfeiture
of shares or a
18 2
disposal of the share and pledge at a proper time.
D. The Statutory Reserve Funds
1. Earned Surplus
A corporation is free to accumulate its earnings beyond the required
amount. The company must reserve as earned surplus a tenth of the
dividend at each settlement term until it reaches half of the company's
1 3
stated capital.
2.

Capital Surplus

The stock company must reserve a statutorily enumerated amount
as capital surplus where there is:
(a) a reduction of the capital, any excess of the reduced portion over
the amount needed for the amortization of the shares and refund of the
share capital and the amount used for making good deficiencies;
(b) excess over par of any shares issued above their face value;
(c) a merger of the company, the excess value of property over the
amount of the obligation succeeded from such company or companies
180. Id art. 447-2(2).
181. I art. 341.

182. Id art. 342.
183. Id art. 458.
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and the amount of the increased capital of the company which continues
to exist after the merger or the amount of the stated capital of the company formed by the merger;
184
(d) any other surplus in the transaction of the capital.
The statutory reserve funds of the stock company must not be disposed of except where replenishing deficiencies in the stated capital. A
capital surplus cannot be used for such a purpose, however, if the deficiencies are wholly made good with earned surplus.' 85 According to the
Commercial Code, the stock company may credit all or part of the reserve funds to the stated capital by a resolution of the board of directors,
unless the articles of incorporation provide that it be determined by a
general meeting of the shareholders.' 8 6
E. Distribution of Profits
If the stock corporation accumulates earnings without making any
distribution to shareholders for a certain time, shareholders have the
right to demand payment of dividends. The Code imposes certain limits,
however, on the amount which the corporation may distribute. The
stock corporation may distribute profit (retained earnings) to shareholders only after deduction of the following:
(1) the amount of the capital;
(2) the total amount of the capital surplus and earned surplus which
are reserved until the period for the settlement of company accounts; and
(3) the amount 7to be reserved at the period for the settlement of
8
company accounts.'
The demand by foreign investors for high returns may force liberalization of Korea's capital laws.
A dividend generally must be paid in cash. However, with certain
limits, a dividend is also allowed by the 1984 amendments to the Commercial Code. The stock corporation may distribute profits in shares to
be issued by a resolution at a general meeting of the shareholders. Such a
distribution of the new shares must not exceed an amount equivalent to
half of the total amount of dividend."8 The distribution of the profits
must be based on the par value of the share.
The distribution of the profits must be made in proportion to the
184.
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number of shares owned by each shareholder. The stock corporation
must pay dividends within two months from when the shareholders approve them at a general meeting, unless the time for payment of the dividend is fixed separately by a general meeting.1 8 9
F. Merger, Dissolution and Liquidation
The Commercial Codes sets up a clear framework for a merger, dissolution, or liquidation. The contract of merger may confer on the parties the right to trigger this provision for reasons other than insolvency.
The crucial element is that all the procedures involve a general meeting
and thus involve the shareholders.

VII.

CONCLUSION

The framework for foreign investment, the possible liberalization of
the domestic and capital markets, and the relevant Acts relating to foreign investment in Korea, have been examined to develop an awareness
of the unique cultural, social and political climate in Korea. This awareness is essential because the most fundamental constraint in the expansion of global foreign investment is understanding the differences in
national legal systems.
This difference is heightened between Western and Eastern legal systems because the law of many Eastern countries tends to reflect Confucian social values. This social difference has a great impact on many
aspects of law, including commercial transactions. For instance, a contract may be seen in Asian cultures as an expression of a long-term cooperative relationship between parties, rather than as a determination of
that relatioship. 190
In the future, lawyers specializing in foreign investment and other
forms of international business will need to have a cross-cultural understanding between Eastern and Western legal environments. 1 9' Lawyers
will need to advise clients not only on local laws but also on the political,
social and economic context in which such laws are administered. It is
necessary for foreign investors and lawyers to thoroughly understand the
Korean legal system in order to succeed in Korea.
Korea is a dynamic, exciting, challenging and potentially lucrative
investment opportunity for foreign business. In every aspect of the country's economic performance, whether measured in terms of GNP, growth
189. Id art. 464-2.
190. Pritchard, supra note 14. at 360.
191. Id at 361.
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rate, trade volume, or current account surplus, Korea is now one of the
major actors in the global economy.
The liberalization policies enumerated above indicate that Korea is
determined to open its doors to the world. Korea's new policy of cooperating with the Soviet Union, China, and Eastern European countries,
and its rapprochement with North Korea is contributing toward an easing of tension between South and North Korea in the Far East region.
One example of its efforts to cooperate with other nations is the forming
of a joint venture between Hyndai Group of Korea and Combustion Engineering Company of the United States for a Siberian development project involving natural gas. Even though Korea has emerged as one of the
world's ten largest trading partners, Korean firms alone cannot effectively cope with the growing protectionist trends evolving in the European Community. Korean companies need to become partners with
United States and Canadian companies to deal jointly with the EC integration. Thus, the creation of a single market in Europe will provide an
attractive opportunity for Korea, the United States, and Canada to act as
partners rather than competitors.
Korea will play an increasingly important role in the development
of the world economy, since its policy direction will be even more outward-looking than in the past. Opportunities for the foreigners to do
business with and in Korea will consequently increase. Thus, Korea will
continue to be an important business partner of the United States and
Canada.
In 1990, the Prime Ministers of South and North Korea met twice
to promptly settle the reunification problems of the Korean peninsula. If
the Korean peninsula is unified, Korea will further contribute to world
peace and the concept of a global economy.

